At a Term of the Superior Court, held in 
and for the County of Oswego at the 
Courthouse in Oswego, New York, on 
the 26 th day of March, 2015. 


PRESENT: HON. DANIEL R. KING 

Acting Oswego County Judge 

COUNTY COURT 

COUNTY OF OSWEGO STATE OF NEW YORK 


People of the State of New York 
vs. 


MOTION DECISION 


GARY THIBODEAU, Indictment No.: 94-0161 

Defendant. 


APPEARANCES: 


KING. D.R.. J. 


GARYS. OAKES, ESQ. 

Oswego County District Attorney 

LISA A. PEEBLES, ESQ. 
Federal Public Defender 
Attorney for Defendant 
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By letter motion and exhibits filed with the Court on March 19,2015, the Defendant’s 
attorney, Lisa A. Peebles, Esq., asks this Court to reconsider its prior decision to preclude 
certain evidence relating to her witness, Michael Bohrer. Specifically, Defendant seeks to 
recall Mr. Bohrer to question him regarding his 1981 conviction in the State of Wisconsin 
of unlawful imprisonment of a then twenty-one year old woman. Attorney Peebles argues 
that the facts underlying that conviction were “eerily similar" to those in the instant case 
involving Heidi Allen. 

Defense attorney Peebles now seeks permission from this Court to assert Mr. 
Bohrer’s third-party criminal culpability in the instant, being the Heidi Allen abduction, upon 
submission of testimonial and documentary evidence of the facts underlying Mr. Bohrer’s 
1981 conviction. Accordingly, attorney Peebles argues that the facts surrounding that 
conviction are admissible under People v. Molineux . 168 N.Y. 264 (1901), as probative of 
the Defendant’s identity in the instant case by modus operandi, and/or by common plan 
or scheme. Attorney Peebles further urges that a denial of the Defendant’s right to cross 
examine this witness, Mr. Bohrer, regarding the “unique circumstances of his prior 
conviction", would violate his federal and state constitutional rights to present a defense 
( see Chambers v. Mississippi . 410 U.S. 284 [1972]). 



Defendant’s attorney also requests the Court’s permission to call Michael Bohrer’s 
brother, John Bohrer, as well as the victim of Mr. Bohrer’s 1981 crime, to testify regarding 
the facts underlying Michael Bohrer’s said 1981 conviction. 

On March 25, 2015, the People filed their written opposition to the Defendant’s 
motion. They seek the denial of Defendant’s motion upon the following arguments: 1) it 
would be improper for the Defense to recall their witness, Mr. Bohrer, to impeach him 
regarding his 1981 criminal conviction; 2) it would be improper to allow the victim of the 
1981 crime, or any other witness, to testify regarding Mr. Bohrer’s propensity to commit 
certain criminal conduct, which the People assert is the Defendant’s clear purpose; and 3) 
while the Defendant may elicit testimony of third-party culpability under the authority of 
People v. Molineux .168 N.Y. 264 (1901), none of the Molineux exceptions apply in this 
case. 

LEGAL ANALYSIS 

I. Third-Party Culpability - Evidence of Prior Criminal Conviction 

Evidence that tends to show that a third party might have committed the crime of 
which the defendant is convicted may be admissible, but only after the defendant presents 
facts or circumstances that tend to clearly indicate that someone other than the defendant 
is the guilty party. ( See People v. Clarkson . 78 A.D.3d 1573, 1574 [4 th Dept. 2010], ]v 
denied 16 N.Y.3d 829 [2011]). Accordingly, ‘“[r]emote acts, disconnected and outside of 
the crime itself, cannot be separately proved’ to show that someone other than the 
defendant committed the [present] crime.” (jd. at 1574, quoting Greenfield v. People . 85 
N.Y. 75, 89 [1881]). 

A defendant may establish the required connection upon adequate proof of an 
exception under the “Molineux Rule”. ( Cf. People v. Buari . 11 Misc.3d 1077(A), 2006 WL 
940640 [Sup.Ct. Bronx Co. 2006], affd 50 A.D.3d 483 [2008], jv denied 11 N.Y.3d 735 
[2008].) 

The Court in People v. Molineux .168 N.Y. 264, 292 (1901), stated the general 
evidentiary rule that “[a] person cannot be convicted of one offense upon proof that he 
committed another, however persuasive in a moral point of view such evidence may 
be.” However, the Court held that “evidence of other crimes is competent to prove the 
specific crime charged when it tends to establish (1) motive; (2) intent; (3) the absence 
of mistake or accident; (4) a common scheme or plan embracing the commission of two 
or more crimes so related to each other that proof of one tends to establish the others; 
(5) the identity of the person charged with the commission of the crime on trial.” (]d- at 
293.) 


A. Identity 

To prove the identity of an assailant, when the issue is disputed, “it is not 
sufficient to show that he has committed similar acts if the method used is not 



uncommon.” (People v. Allweiss , 48 N.Y.2d 40, 47 [1979].) The general evidentiary 
rule prohibits proof of an uncharged crime allegedly committed by the defendant, or 
proof of a defendant’s criminal conviction, “if the only connection between the two 
crimes is a similar modus operandi.” (See People v. Condon . 26 N.Y.2d 139, 144 
[1970].) “There must be some additional factor relating the crimes other than the 
similarity thereof, in order to permit evidence of the uncharged crime to aid in the proof 
of the one charged.” (]d.) More particularly, there must be something more unique “to 
set the defendant's crimes apart from the ordinary so that ‘the mere proof that the 
defendant had committed a similar act would be highly probative of the fact that he 
committed the one charged’.” (People v. Allweiss . 48 N.Y.2d at 47-48, quoting People v. 
Condon, 26 N.Y.2d at 144.) 

B. Common Scheme or Plan 

Testimony is only admissible under the “common scheme or plan” 
exception if “there exists a single inseparable plan encompassing both the charged and 
the uncharged crimes” (People v. Fiore . 34 N.Y.2d 81, 85 [1974]). The same analysis 
applies to connect a prior criminal conviction and the primary crime before the court. 


“Evidence that is merely indicative of a modus operandi is not sufficient.” ( People 
v. DeGerolamo. 118 A.D.3d 23, 28 [1 st Dept. 2014].) “What is generally required is 
evidence of ‘uncharged [or charged] crimes committed in order to effect the primary 
crime for which the accused has been indicted ’ (emphasis supplied).” (]d) 


H. Defendant’s Federal and State Constitutional Rights to Present a 
Defense 


Pursuant to Chambers v. Mississippi . 410 U.S. 284 (1973) and its progeny, the 
application of certain “arbitrary” state evidentiary rules may violate the Defendant’s 
constitutional right to present a defense. Accordingly, courts have allowed the 
introduction of hearsay evidence where a state’s evidentiary rule is arbitrarily applied 
(jd.) “under circumstances that provided a considerable assurance of reliability”. (]d- at 
300; see e.q. People v. Robinson . 89 N.Y.2d 648 [1997][grand jury testimony]; Green v. 
Georgia . 442 U.S. 95 [1979][arbitrary evidentiary rule that precluded spontaneous 
hearsay statement made to a close friend by a co-defendant where the content was 
amply corroborated]; Crane v. Kentucky . 476 U.S. 683 [1986][arbitrary evidentiary rule 
that precluded admission of evidence of conditions surrounding involuntary 
confessions]; Holmes v. South Carolina . 547 U.S. 319 [2006][arbitrary evidentiary rule 
precluded third-party guilt evidence]; People v. Oxlev . 64 A.D.3d 1078 [3 rd Dept. 
2009][arbitrary evidentiary rule that precluded exculpatory hearsay statements by third- 
party where the content was amply supported by non-hearsay evidence, and which 
bore persuasive assurances of trustworthiness].) 

“While a defendant has a constitutional right to present a defense, . .. [this right] 
does not give criminal defendants carte blanche to circumvent the rules of evidence” 



(citations omitted)." (People v. Haves . 17 N.Y.3d 46, 53 [2011], cert denied 132 S.Ct. 
844, 181 L.Ed.2d 553 [2011].) 

DISCUSSION 


I, Molineux Exceptions 

The Defendant’s proffer of proof fails to support the admission of evidence 
relating to Michael Bohrer’s 1981 criminal conviction. Nothing in Defendant’s moving 
documents or oral argument suggests that any facts relating to Mr. Bohrer’s actions 
underlying that conviction were so exceptional as to rise to a “modus operandi" that 
could identify him as a suspect in any other abduction. Even when actions were similar 
to the extent that they were committed on the same general manner, that fact alone 
does not render the modus operandi unique, in any way. “[T]he naked similarity of... 
crimes proves nothing” (citation omitted). ( People v. Stubbs . 78 A.D.3d 1665 [4 th Dept. 
2010 ].) 

The Defendant has failed to show a sufficiently unique modus operandi that 
would connect his 1981 crime to the Heidi Allen abduction. Thus, the Defendant has 
not fulfilled the requirements to support the “identity” exception as contemplated in 
Molineux . 

Additionally, the Defendant has presented no support that Michael Bohrer, by his 
actions that culminated in his 1981 conviction, committed that crime, and others, in 
order to effect the primary crime of abducting Heidi Allen. ( See People v. DeGerolamo . 
118 A.D.3d 23, 28 [1 st Dept. 2014].) 

The Defendant has failed to bring forth any evidence of a “common scheme or 
plan" as contemplated in Molineux . 

This Court determines that the Defendant has submitted no proof of any other 
Molineux exception. 

II. Defendant’s Federal and State Constitutional Rights to Present a 
Defense 


Defendant’s attorney further argues that her inability to cross examine her own 
witness, upon recall, relating to the alleged “unique circumstances” of Mr. Bohrer’s 1981 
criminal conviction, violates the Defendant’s constitutional right to present a defense. 

Initially, the Defendant has failed to demonstrate any “unique circumstances”, as 
discussed herein. 

Further, pursuant to even the lowest standard of admissibility, the Defendant’s 
attorney has failed to show how any New York State evidentiary rule has been 



arbitrarily applied to prevent her from presenting a defense in the instant matter. ( See 
Chambers v. Mississippi , supra .) 

The Defendant’s proffered evidence relating to Mr. Bohrer’s 1981 conviction is 
marginally relevant, at best, and most certainly would pose an undue risk of confusion 
of the issues in the present matter. 


CONCLUSIONS 

Based upon the foregoing, this Court DENIES the Defendant’s request to recall 
Michael Bohrerto testify in relation to his 1981 criminal conviction. 

The Court further DENIES the Defendant’s request to call Michael Bohrer’s 
brother, John Bohrer, in relation to Michael Bohrer’s 1981 criminal conviction. 

The Court further DENIES the Defendant’s request to call the victim of Michael 
Bohrer’s 1981 criminal actions to testify regarding that criminal matter. 


ENTER. 

Dated: March 26, 2015. 

Lowville, New York 

Hon. Daniel R. King 

Acting Oswego County Court Judge 




